FEDERAL LANGUAGE
For Materials and Supplies Contracts
Totaling $3k to $100k

FEDERAL GOVERNMENT CONDITIONS

This contract/purchase agreement is subject to a financial assistance contract between the City
of Fresno and the Federal Transit Administration, which requires that this contract/agreement
contain the following clauses:

No Government Obligation to Third Parties

The Purchaser and Contractor/Vendor acknowledge and agree that, notwithstanding any
concurrence by the Federal Government in or approval of the solicitation or award of the
underlying contract, absent the express written consent by the Federal Government, the Federal
Government is not a party to this contract and shall not be subject to any obligations or liabilities
to the purchaser, Contractor, or any other party (whether or not a party to that contract)
pertaining to any matter resulting from the underlying contract.

The Contractor agrees to include the above clause in each subcontract financed in whole or in
part with Federal assistance provided by FTA. It is further agreed that the clause shall not be
modified, except to identify the subcontractor who will be subject to its provisions.

Program Fraud and False or Fraudulent Statements or Related Acts.

(1) The Contractor acknowledges that the provisions of the Program Fraud Civil Remedies Act
of 1986, as amended, 31 U.S.C. 3801 et seq., and U.S. DOT regulations, “Program Fraud Civil
Remedies, “49 CFR Part 31, apply to its actions pertaining to this Project. Upon execution of the
underlying contract, the Contractor certifies or affirms the truthfulness and accuracy of any
statement it has made, it makes, it may make, or causes to be made, pertaining to the
underlying contract or the FTA assisted project for which this contract work is being performed.
In addition to other penalties that may be applicable, the Contractor further acknowledges that if
it makes, or causes to be made, a false, fictitious, or fraudulent claim, statement, submission, or
certification, the Federal Government reserves the right to impose the penalties of the Program
Fraud Civil Remedies Act of 1986 on the Contractor to the extent the Federal Government
deems appropriate.

(2) The Contractor also acknowledges that if it makes, or causes to be made, a false, fictitious,
or fraudulent claim, statement, submission, or certification to the Federal Government under a
contract connected with a project that is financed in whole or in part with Federal assistance
originally awarded by FTA under the authority of 49 U.S.C. 5307, the Government reserves the
right to impose the penalties of 18 U.S.C. 1001 and 49 U.S.C. 5307(n)(1) on the contractor, to
the extent the Federal Government deems appropriate.

(3) The Contractor agrees to include the above two clauses in each subcontract financed in
whole or in part with Federal assistance provided by FTA. It is further agreed that the clauses
shall not be modified, except to identify the subcontractor who will be subject to the provisions.



Access to Records and Reports

(1) Where the Purchaser is a local government and is the FTA Recipient in accordance with 49
CFR 18.36(i), the Contractor agrees to provide the Purchaser, the FTA Administrator, the
Comptroller General of the United States or any of their authorized representatives access to
any books, documents, papers and records of the Contractor’s records and construction sites
pertaining to a major capital project, defined at 49 U.S.C. 5302(a)1, which is receiving federal
financial assistance through the programs described at 49 U.S.C.5307, 5309 or 5311.

(2) Where the Purchaser is a State and is the FTA Recipient or a subgrantee of the FTA
Recipient in accordance with 49 CFR 633.17, Contractor agrees to provide the Purchaser, the
FTA Administrator or his authorized representatives, including any PMO Contractor, access to
the Contractor’s records and construction sites pertaining to a major capital project, defined at
49 U.S.C. 5302(a)1, which is receiving federal financial assistance through the programs
described at 49 U.S.C. 5307, 5309 or 5311. By definition, a major capital project excludes
contracts of less than the simplified acquisition threshold currently set at $100,000.

(3) Where the Purchaser enters into a negotiated contract for other than a small purchase or
under the simplified acquisition threshold and is an institution of higher education, an hospital or
other non-profit organization and is the FTA Recipient or a subgrantee of the FTA Recipient in
accordance with 49 CFR 19.48, Contractor agrees to provide the Purchaser, FTA Administrator,
the Comptroller General of the United States or any of their duly authorized representatives with
access to any books, documents, papers and record of the Contractor which are directly
pertinent to this contract for the purposes of making audits, examinations, excerpts and
transcriptions.

(4) Where any Purchaser which is the FTA Recipient or a subgrantee of the FTA Recipient in
accordance with 49 U.S.C. 5325(a) enters into a contract for a capital project or improvement
(defined at 49 U.S.C. 5302(a)1) through other competitive bidding, the Contractor shall make
available records related to the contract to the Purchaser, the Secretary of Transportation and
the Comptroller General or any authorized officer or employee of any of them for the purposes
of conducting an audit and inspection.

(5) The Contractor agrees to permit any of the foregoing parties to reproduce by any means
whatsoever or to copy excerpts and transcriptions as reasonably needed.

(6) The Contractor agrees to maintain all books, records, accounts and reports required under
this contract for a period of not less than three years after the date of termination or expiration of
this contract, except in the event of litigation or settlement of claims arising from the
performance of this contract, in which case Contractor agrees to maintain same until the
Purchaser, the FTA Administrator, the Comptroller General, or any of their duly authorized
representative, have disposed of all such litigation, appeals, claims or exceptions related
thereto. Reference 49 CFR 18.39(i)(11).

(7) FTA does not require the inclusion of these requirements in subcontracts.



Federal Changes

Contractor shall at all times comply with all applicable FTA regulations, policies, procedures and
directives, including without limitation those listed directly or by reference in the Master
Agreement between PURCHASER and FTA, as they may be amended or promulgated from
time to time during the term of this contract. Contractor's failure to so comply shall constitute a
material breach of this contract.

Termination

Termination for Convenience: The City of Fresno may terminate this contract, in whole or in
part, at any time by written notice to the Contractor. The Contractor shall be paid its costs,
including contract close-out costs, and profit on work performed up to the time of termination.
The Contractor shall promptly submit its termination claim to be paid by contractor. If the
Contractor has any property in its possession belonging to the City of Fresno, the Contractor will
account for the same, and dispose of it in the manner the City of Fresno directs.

Termination for Default: If the contractor does not deliver supplies in accordance with the
contract delivery schedule, or, if the contract is for services, the Contractor fails to perform in the
manner called for in the contract or if the Contractor fails to comply with any other provisions of
the contract, the City of Fresno may terminate this contract for default. Termination shall be
effected by serving a notice of termination on the Contractor setting forth the manner in which
the Contractor is in default. The Contractor will only be paid the contract price for supplies
delivered and accepted, or services performed in accordance with the manner of performance
set forth in the contract.

If it is later determined by the City of Fresno that the Contractor had an excusable reason for not
performing, such as a strike, fire, or flood, events which are not the fault of, or are beyond the
control of the Contractor, the City of Fresno, after setting up a new delivery or performance
schedule, may allow the Contractor to continue work, or treat the termination as a termination
for convenience.

Civil Rights

(1) Nondiscrimination — In accordance with Title VI of the Civil Rights Act, as amended, 42
U.S.C. 20000d, section 303 of the Age Discrimination Act of 1975, as amended, 42 U.S.C. 6102
, section 202 of the Americans with disabilities Act of 1990, 42 U.S.C. 12132, and Federal
transit law at 49 U.S.C. 5332, the Contractor agrees that it will not discriminate against any
employee or applicant for employment because of race, color, creed, national origin, sex, age,
or disability. In addition, the Contractor agrees to comply with applicable Federal implementing
regulations and other implementing requirements FTA may issue.

(2) Equal Employment Opportunity — The following equal employment opportunity requirements
apply to the underlying contract.

(a) Race, Color, Creed, National Origin, Sex In accordance with Title VII of the Civil Rights Act,
as amended, 42 U.S.C. 2000e, and Federal transit laws at 49 U.S.C. 5332, the Contractor
agrees to comply with all applicable equal employment opportunity requirements of U.S.
Department of Labor (U.S. DOL) regulation, “Office of Federal Contract Compliance Programs,
Equal Employment Opportunity, Department of Labor,” 41 CFR Parts 60 et seq., (which
implement Executive Order No. 11246, “Equal Employment Opportunity,” as amended by
Executive Order No. 11375, “Amending Executive Order 11246 Relating to Equal Employment
Opportunity, “42 U.S.C. 2000e note), and with any applicable Federal statutes, executive



orders, regulations and Federal policies that may in the future affect construction activities
undertaken in the course of the Project. The Contractor agrees to take affirmative action to
ensure that applicants are employed, and that employees are treated during employment,
without regard to their race, color, creed, national origin, sex, or age. Such action shall include,
but not be limited to, the following: employment, upgrading, demotion or transfer, recruitment or
recruitment advertising, layoff or termination; rates of pay or other forms of compensation, and
selection for training, including apprenticeship. In addition, the Contractor agrees to comply with
any implementing requirements FTA may issue.

(b) Age - In accordance with section 4 of the Age Discrimination in Employment Act of 1967, as
amended, 29 U.S.C. 623 and Federal transit law at 49 U.S.C. 5332, the contractor agrees to
refrain from discrimination against present and prospective employees for reason of age. In
addition, the Contractor agrees to comply with any implementing requirements FTA may issue.

(c) Disabilities - In accordance with section 102 of the Americans with Disabilities Act, as
amended, 42 U.S.C. 12112, the Contractor agrees that it will comply with the requirements of
U.S. Equal Employment Opportunity Commission, “regulations to Implement the Equal
employment Provisions of the Americans with Disabilities Act, “29 CFR Part 1630, pertaining to
employment of persons with disabilities. In addition, the Contractor agrees to comply with any
implementing requirements FTA may issue.

(3) The Contractor also agrees to include these requirements in each subcontract financed
whole or in part with Federal assistance provided by FTA, modified only if necessary to identify
the affected parties.

Disadvantaged Business Enterprise (DBE)

(1) Policy: It is the policy of the Department of Transportation that disadvantaged business
enterprises as defined in 49 CFR Part 26 shall have the maximum opportunity to participate in
the performance of contracts financed in whole or part with Federal funds under this agreement.
Consequently, the DBE requirements of 49 CFR Part 26 apply to this agreement.

(2) DBE Obligation: The recipient or its contractor agrees to ensure that disadvantaged
business enterprises as defined in 49 CFR Part 26 have the maximum opportunity to participate
in the performance of contracts and subcontracts financed in whole or in part with Federal funds
provided under this agreement. In this regard, all recipients or contractors shall take all
necessary and reasonable steps in accordance with 49 CFR Part 26 to ensure that
disadvantaged business enterprises have the maximum opportunity to compete for and perform
contracts. Recipients and their contractors shall not discriminate on the basis of race, color,
national origin, or sex in the award and performance of DOT-assisted contracts."

(3) This Contract is subject to the requirements of Title 49, Code of Federal Regulations, Part
26, Participation by Disadvantaged Business Enterprises in Department of Transportation
Financial Assistance Programs. The national goal for participation of Disadvantaged Business
Enterprises (DBE) is 10%. The agency’s overall goal for DBE participation is 4%. A separate
contract goal has not been established for this procurement.

Incorporation of FTA 4220.1F Terms

The preceding provisions include, in part, certain Standard Terms and Conditions required by
DOT, whether or not expressly set forth in the preceding contract provisions. All contractual
provisions required by DOT, as set forth in FTA Circular 4220.1F, dated November 1, 2008, are
hereby incorporated by reference. Anything to the contrary herein notwithstanding, all FTA-
mandated terms shall be deemed to control in the event of a conflict with other provisions



contained in this Agreement. The CONTRACTOR shall not perform any act, fail to perform any
act, or refuse to comply with any City of Fresno request, which would cause the City of Fresno
to be in violation of the FTA terms and conditions.

Flow Down — The incorporation of FTA terms has unlimited flow down.

“Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion
Lower Tier Covered Transaction”

(1) The prospective lower tier participant certifies, by submission of this bid or proposal, that
neither it nor its principals is presently debarred, suspended, proposed for debarment, declared
ineligible, or voluntarily excluded from participation in this transaction by any Federal
department or agency (31 U.S.C. Chapter 61).

(2) When the prospective lower tier participant is unable to certify to the statements in this
certification, such prospective participant shall attach an explanation to this proposal.

Energy Conservation

The contractor agrees to comply with mandatory standards and policies relating to energy
efficiency which are contained in the state energy conservation plan issued in compliance with
the Energy Policy and Conservation Act.

Flow Down — The Energy Conservation requirements extend to all third party contractors and
their contracts at every tier and subrecipients and their subagreements at every tier.

Recycled Products

The contractor agrees to comply with all the requirements of Section 6002 of the Resource
conservation and Recovery Act (RCRA), as amended (42 U.S.C. 6962), including but not limited
to the regulatory provisions of 40 CFR Part 247, and Executive Order 12873, as they apply to
the procurement of the items designated in Subpart B of 40 CFR Part 247.

ADA Access

The Contractor agrees to comply with 49 U.S.C. § 5301(d), which states the Federal policy that
elderly individuals and individuals with disabilities have the same right as other individuals to
use public transportation services and facilities, and that special efforts shall be made in
planning and designing those services and facilities to implement transportation accessibility
rights for elderly individuals and individuals with disabilities. The Contractor also agrees to
comply with all applicable provisions of section 504 of the Rehabilitation Act of 1973, as
amended, 29 U.S.C. § 794, which prohibits discrimination on the basis of disability in the
administration of programs or activities receiving Federal financial assistance; with the
Americans with Disabilities Act of 1990 (ADA), as amended, 42 U.S.C. §§ 12101 et seq., which
requires that accessible facilities and services be made available to individuals with disabilities;
with the Architectural Barriers Act of 1968, as amended, 42 U.S.C. §§ 4151 et seq., which
requires that buildings and public accommodations be accessible to individuals with disabilities;
and with other laws and amendments thereto pertaining to access for individuals with disabilities
that may be applicable. In addition, the Contractor agrees to comply with applicable
implementing Federal regulations and any later amendments thereto, and agrees to follow
applicable Federal implementing directives, except to the extent FTA approves otherwise in
writing.



FTA Protest Notification

Bidders are hereby notified that, if this contract is funded in whole or in part by the Federal
Department of Transportation, the Federal Transit Administration (FTA) may entertain a protest
that alleges that Fresno Area Express failed to have or follow written protest procedures.
Bidders must file a protest with the FTA not later than five (5) days after Fresno Area Express
renders a final decision or five (5) days after the Bidder knows or has reason to know that
Fresno Area Express has failed to render a final decision. Protests to the FTA must be filed in
accordance with FTA Circular 4220.IF (as periodically updated). If a protest has been filed with
the FTA, Fresno Area Express will not make an award of contract unless Fresno Area Express
determines that: (1) the items to be procured are urgently required; (2) delivery of performance
will be unduly delayed by failure to make the award promptly; or (3) failure to make prompt
award will otherwise cause undue harm to Fresno Area Express or the Federal Government.



